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Issued in Renton, Washington, on August
17, 2001.
Vi L. Lipski,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 01–21497 Filed 8–23–01; 8:45 am]
BILLING CODE 4910–13–U

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

[REG–106431–01]

RIN 1545–AY76

Qualified Subchapter S Trust Election
for Testamentary Trusts

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains
proposed regulations relating to a
qualified subchapter S trust election for
testamentary trusts under section 1361
of the Internal Revenue Code. The Small
Business Job Protection Act of 1996 and
the Taxpayer Relief Act of 1997 made
changes to the applicable law. These
proposed regulations affect S
corporations and their shareholders.
DATES: Written or electronic comments
and requests for a public hearing must
be received by November 23, 2001.
ADDRESSES: Send submissions to:
CC:IT&A:RU (REG–106431–01), room
5226, Internal Revenue Service, POB
7604, Ben Franklin Station, Washington,
DC 20044. Submissions may also be
hand delivered Monday through Friday
between the hours of 8 a.m. and 5 p.m.
to: CC:IT&A:RU (REG–106431–01),
Courier’s desk, Internal Revenue
Service, 1111 Constitution Avenue,
NW., Washington, DC. Alternatively,
taxpayers may submit comments
electronically via the Internet by
selecting the ‘‘Tax Regs’’ option on the
IRS Home Page, or by submitting
comments directly to the IRS Internet
site at http://www.irs.gov/tax_regs/
regslist.html.

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Deane M. Burke, (202) 622–3070;
concerning submissions of comments,
Sonya Cruse, (202) 622–7180 (not toll-
free numbers).
SUPPLEMENTARY INFORMATION:

Background

This document proposes to amend
section 1361 of the Income Tax
Regulations (26 CFR part 1) regarding a

qualified subchapter S trust (QSST)
election for testamentary trusts.

Section 1361(a) defines an S
corporation as a small business
corporation for which an election under
section 1362(a) is in effect for the year.
Section 1361(b) provides, in part, that a
small business corporation is a domestic
corporation which is not an ineligible
corporation and which does not have as
a shareholder a person (other than a
trust described in section 1361(c)(2))
who is not an individual. Under section
1361(c)(2), subpart E trusts and
testamentary trusts are permitted S
corporation shareholders. A qualified
subpart E trust is a trust, all of which
is treated (under subpart E of part I of
subchapter J, chapter 1) as owned by an
individual who is a citizen or resident
of the United States. A qualified subpart
E trust that continues in existence after
the death of the deemed owner (former
qualified subpart E trust) is a permitted
shareholder, but only for the 2-year
period beginning on the day of the
deemed owner’s death. A testamentary
trust is a trust to which S corporation
stock is transferred pursuant to the
terms of a will, but only for the 2-year
period beginning on the day the stock is
transferred to it.

Section 1303 of the Small Business
Job Protection Act of 1996, Public Law
104–188 (110 Stat. 1779) (August 20,
1996) (1996 Act) amended section 1361
for taxable years beginning after
December 31, 1996. Prior to the 1996
Act, a former qualified subpart E trust
was a permitted shareholder for a 60-
day period beginning on the day of the
deemed owner’s death. However, if the
entire corpus of the trust was includible
in the gross estate of the deemed owner,
the trust was a permitted shareholder
for a 2-year period beginning on the day
of the deemed owner’s death. Under the
regulations, special rules applied if the
trust consisted of community property.
A testamentary trust was a permitted
shareholder of an S corporation for a 60-
day period beginning on the day that the
S corporation stock was transferred to
the trust.

After the 1996 Act, both a
testamentary trust and a former
qualified subpart E trust, whether or not
the entire corpus is included in the
deemed owner’s gross estate, are
permitted shareholders for a 2-year
period. Because the entire corpus of a
former qualified subpart E trust is not
required to be included in the deemed
owner’s estate, it is no longer relevant
whether the trust consists of community
property for purposes of the trust’s
qualifying as a permitted shareholder
for a 2-year period. However, whether a
former qualified subpart E trust consists

of community property is still relevant
for purposes of determining the
shareholders of S corporation stock held
by the trust.

Explanation of Provisions

A. Incorporation of Changes From the
1996 Act

The proposed regulations incorporate
changes from the 1996 Act regarding
section 1361 to provide that a
testamentary trust may be a permitted
shareholder for a 2-year period. The
proposed regulations also provide that a
former qualified subpart E trust is a
permitted shareholder for a 2-year
period whether or not the entire corpus
is included in the deemed owner’s gross
estate. The proposed regulations thus
eliminate the special rules for
determining whether trusts consisting of
community property qualify for the 2-
year period.

The proposed regulations also
incorporate additional changes made to
section 1361 by the 1996 Act. Section
1302 of the 1996 Act added a new type
of trust, the electing small business
trusts (ESBTs), to the types of trusts
permitted to be S corporation
shareholders under section 1361(c)(2).
Section 1601(c) of the Taxpayer Relief
Act of 1997, Public Law 105–34 (111
Stat. 1086) (August 5, 1997) made
technical amendments to section 1361
affecting ESBTs and S corporation
shareholders. A notice of proposed
rulemaking (REG–251701–96, 2001–4
I.R.B. 396) regarding ESBTs was
published in the Federal Register (65
FR 82963) on December 29, 2000. The
proposed regulations refer to ESBTs and
provide that certain former qualified
subpart E trusts and testamentary trusts
can continue as permitted shareholders
after the end of the 2-year period by
becoming ESBTs.

Section 1316 of the 1996 Act allowed
certain exempt organizations to be S
corporation shareholders for taxable
years beginning after December 31,
1997, and section 1301 increased the
number of permissible S corporation
shareholders from 35 to 75. The
proposed amendments incorporate these
additional changes.

B. QSST Election for Testamentary
Trusts

Section 1.1361–1(j)(6)(iii)(C) of the
Income Tax Regulations provides
guidance regarding when a QSST
election is made for a former qualified
subpart E trust that also satisfies the
requirements of a QSST. Under the
provision, a QSST election may be made
for a former qualified subpart E trust at
any time, but no later than the end of
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the 16-day-and-2-month period
beginning on the date on which the
estate of the deemed owner ceases to be
treated as a shareholder (as late as the
end of the 2-year period). Thus, a former
qualified subpart E trust can continue as
a permitted shareholder after the end of
the 2-year period by electing to be a
QSST.

Section 1.1361–1(h)(3)(ii)(B) provides
that if a testamentary trust continues to
own S corporation stock after the
expiration of the 60-day period (now 2-
year period), the corporation’s S
election will terminate unless the trust
otherwise qualifies as a permitted
shareholder. The trust otherwise
qualifies as a permitted shareholder if it
satisfies the requirements of a QSST
under section 1361(d)(3) and the trust
income beneficiary makes a timely
QSST election under section 1361(d)(2).
The regulations, promulgated before
1996, do not address when a QSST
election may be made for a testamentary
trust during its 2-year period as a
permitted shareholder. The IRS and the
Treasury Department believe that the
regulations should provide guidance
similar to that for former qualified
subpart E trusts clarifying when an
income beneficiary of a testamentary
trust may make a QSST election.

Accordingly, the proposed regulations
clarify that a current income beneficiary
of a testamentary trust that satisfies the
QSST requirements may make a QSST
election at any time during the 2-year
period that the trust is a permitted
shareholder or the 16-day-and-2-month
period beginning on the date after the 2-
year period ends. Under this provision,
a testamentary trust continues as a
permitted shareholder after the end of
the 2-year period by becoming an
electing QSST. Once the trust becomes
an electing QSST, the beneficiary is
treated as the shareholder of the S
corporation as of the effective date of
the QSST election.

Proposed Effective Date
The regulations are proposed to apply

on and after the date that final
regulations are published in the Federal
Register.

Special Analyses
It has been determined that this notice

of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. It also has
been determined that section 533(b) of
the Administrative Procedures Act (5
U.S.C. chapter 5) does not apply to these
regulations, and because these
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.

chapter 6) does not apply. Therefore, a
Regulatory Flexibility Analysis is not
required. Pursuant to section 7805(f) of
the Internal Revenue Code, this notice
of proposed rulemaking will be
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Comments and Request for a Public
Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
electronic and written comments (a
signed original and eight (8) copies) that
are submitted timely to the IRS. The IRS
and the Treasury Department
specifically request comments on the
clarity of the proposed regulations and
how they may be made easier to
understand. All comments will be
available for public inspection and
copying. A public hearing will be
scheduled if requested in writing by any
person that timely submits written
comments. If a public hearing is
scheduled, notice of the date, time, and
place for the public hearing will be
published in the Federal Register.

Drafting Information

The principal author of these
proposed regulations is Deane M. Burke,
Office of the Associate Chief Counsel
(Passthroughs & Special Industries).
However, other personnel from the IRS
and the Treasury Department
participated in their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation for
part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 1.1361–1 is amended
as follows:

1. Revising paragraphs (b)(1)(ii), (f),
(h)(1)(ii), (h)(1)(iv), (h)(3)(i)(B), and
(h)(3)(i)(D). (The undesignated
paragraph following paragraph
(h)(3)(i)(B) is removed.)

2. Revising the second sentence of
paragraph (h)(3)(ii)(A).

3. Revising paragraphs (h)(3)(ii)(B)
and (j)(6)(iii)(C).

4. Redesignating paragraph
(j)(6)(iii)(D) as paragraph (j)(6)(iii)(E).

5. Adding new paragraph (j)(6)(iii)(D).
6. Revising paragraph (j)(7)(ii).
7. Revising the fourth sentence of

paragraph (k)(1) Example 2(ii).
8. Revising paragraph (k)(1) Examples

3 and 4(iii).
9. Adding a sentence to the end of

paragraph (k)(2)(i).
The revisions and additions read as

follows:

§ 1.1361–1 S corporation defined.
* * * * *

(b) * * *(1)* * *
(ii) As a shareholder, a person (other

than an estate, a trust described in
section 1361(c)(2), or, for taxable years
beginning after December 31, 1997, an
organization described in section
1361(c)(6)) who is not an individual;
* * * * *

(f) Shareholder must be an individual
or estate. Except as otherwise provided
in paragraph (e)(1) of this section
(relating to nominees), paragraph (h) of
this section (relating to certain trusts),
and, for taxable years beginning after
December 31, 1997, section 1361(c)(6)
(relating to certain exempt
organizations), a corporation in which
any shareholder is a corporation,
partnership, or trust does not qualify as
a small business corporation.
* * * * *

(h)* * *(1)* * *
(ii) Subpart E trust ceasing to be a

qualified subpart E trust after the death
of deemed owner. A trust which was a
qualified subpart E trust immediately
before the death of the deemed owner
and which continues in existence after
the death of the deemed owner, but only
for the 2-year period beginning on the
day of the deemed owner’s death. A
trust is considered to continue in
existence if the trust continues to hold
the stock of the S corporation during the
period of administration of the
decedent’s estate or if, after the period
of administration, the trust continues to
hold the stock pursuant to the terms of
the will or the trust agreement. See
§ 1.641(b)–3 for rules concerning the
termination of estates and trusts for
federal income tax purposes.
* * * * *

(iv) Testamentary trusts. A trust (other
than a qualified subpart E trust, an
electing QSST, or an electing small
business trust (ESBT)) to which S
corporation stock is transferred
pursuant to the terms of a will, but only
for the 2-year period beginning on the
day the stock is transferred to the trust.
* * * * *

(3)* * *
(i)* * *
(B) If stock is held by a trust defined

in paragraph (h)(1)(ii) of this section, the
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estate of the deemed owner is generally
treated as the shareholder as of the day
of the deemed owner’s death. However,
if stock is held by such a trust in a
community property state, the
decedent’s estate is the shareholder only
of the portion of the trust included in
the decedent’s gross estate (and the
surviving spouse continues to be the
shareholder of the portion of the trust
owned by that spouse under the
applicable state’s community property
law). The estate ordinarily will cease to
be treated as the shareholder upon the
earlier of the transfer of that stock by the
trust or the expiration of the 2-year
period beginning on the day of the
deemed owner’s death. If the trust
qualifies and becomes an electing QSST,
the beneficiary and not the estate is
treated as the shareholder as of the
effective date of the QSST election, and
the rules provided in paragraph (j)(7) of
this section apply. If the trust qualifies
and becomes an ESBT, the shareholders
are determined under provisions of
REG–251701–96 in 2001–4 I.R.B. 396
(see § 601.601(d)(2) of this chapter) as of
the effective date of the ESBT election.
* * * * *

(D) If stock is transferred to a
testamentary trust described in
paragraph (h)(1)(iv) of this section (other
than a qualified subpart E trust, an
electing QSST, or an ESBT), the estate
of the testator is treated as the
shareholder until the earlier of the
transfer of that stock by the trust or the
expiration of the 2-year period
beginning on the day that the stock is
transferred to the trust. If the trust
qualifies and becomes an electing QSST,
the beneficiary and not the estate is
treated as the shareholder as of the
effective date of the QSST election, and
the rules provided in paragraph (j)(7) of
this section apply. If the trust qualifies
and becomes an ESBT, the shareholders
are determined under provisions of
REG–251701–96 in 2001–4 I.R.B. 396
(see § 601.601(d)(2) of this chapter) as of
the effective date of the ESBT election.
* * * * *

(ii)* * *
(A)* * * If the trust continues to own

the stock after the expiration of the 2-
year period, the corporation’s S election
will terminate unless the trust is
otherwise a permitted
shareholder.* * *

(B) If stock is transferred to a
testamentary trust described in
paragraph (h)(1)(iv) of this section (other
than a qualified subpart E trust, an
electing QSST, or an ESBT), the trust is
treated as the shareholder. If the trust
continues to own the stock after the
expiration of the 2-year period, the

corporation’s S election will terminate
unless the trust otherwise qualifies as a
permitted shareholder. If the trust
qualifies as a QSST described in section
1361(d) and the income beneficiary of
the trust makes a timely QSST election,
the beneficiary and not the trust is
treated as the shareholder from the
effective date of the QSST election.
* * * * *

(j) * * *
(6) * * *
(iii) * * *
(C) If a trust ceases to be a qualified

subpart E trust but also satisfies the
requirements of a QSST, the QSST
election must be filed within the 16-
day-and-2-month period beginning on
the date on which the trust ceases to be
a qualified subpart E trust. If the estate
of the deemed owner of the trust is
treated as the shareholder under
paragraph (h)(3)(i) of this section, the
QSST election may be filed at any time,
but no later than the end of the 16-day-
and-2-month period beginning on the
date on which the estate of the deemed
owner ceases to be treated as a
shareholder.

(D) If a testamentary trust is a
permitted shareholder under paragraph
(h)(1)(iv) of this section and also
satisfies the requirements of a QSST, the
QSST election may be filed at any time,
but no later than the end of the 16-day-
and-2-month period beginning on the
date after the end of the 2-year period.
* * * * *

(7) * * *
(ii) If, upon the death of an income

beneficiary, the trust continues in
existence, continues to hold S
corporation stock but no longer satisfies
the QSST requirements, and is not a
qualified subpart E trust, then, solely for
purposes of section 1361(b)(1), as of the
date of the income beneficiary’s death,
the estate of that income beneficiary is
treated as the shareholder of the S
corporation with respect to which the
income beneficiary made the QSST
election. The estate ordinarily will cease
to be treated as the shareholder for
purposes of section 1361(b)(1) upon the
earlier of the transfer of that stock by the
trust or the expiration of the 2-year
period beginning on the day of the
income beneficiary’s death. During the
period that the estate is treated as the
shareholder for purposes of section
1361(b)(1), the trust is treated as the
shareholder for purposes of sections
1366, 1367, and 1368. If, after the 2-year
period, the trust continues to hold S
corporation stock, the corporation’s S
election terminates. If the termination is

inadvertent, the corporation may
request relief under section 1362(f).
* * * * *

(k)(1) * * *
Example 2. * * *
(ii) * * * A’s estate will cease to be treated

as the shareholder for purposes of section
1361(b)(1) upon the earlier of the transfer of
the Corporation M stock by the trust (other
than to A’s estate), the expiration of the 2-
year period beginning on the day of A’s
death, or the effective date of a QSST election
if the trust qualifies as a QSST.* * *

* * * * *
Example 3. 2-year rule under section

1361(c)(2)(A)(ii) and (iii). F owns stock of
Corporation P, an S corporation. In addition,
F is the deemed owner of a qualified subpart
E trust that holds stock in Corporation O, an
S corporation. F dies on July 1, 2001. The
trust continues in existence after F’s death
but is no longer a qualified subpart E trust.
On August 1, 2001, F’s shares of stock in
Corporation P are transferred to the trust
pursuant to the terms of F’s will. Because the
stock of Corporation P was not held by the
trust when F died, section 1361(c)(2)(A)(ii)
does not apply with respect to that stock.
Under section 1361(c)(2)(A)(iii), the last day
on which F’s estate could be treated as a
permitted shareholder of Corporation P is
July 31, 2003, (that is, the last day of the 2-
year period that begins on the date of the
transfer from the estate to the trust). With
respect to the shares of stock in Corporation
O held by the trust at the time of F’s death,
section 1361(c)(2)(A)(ii) applies and the last
day on which F’s estate could be treated as
a permitted shareholder of Corporation O is
June 30, 2003, (that is, the last day of the 2-
year period that begins on the date of F’s
death).

Example 4. * * *
(iii) QSST when a person other than the

current income beneficiary may receive trust
corpus. Assume the same facts as in
paragraph (i) of this Example 4, except that
H dies on November 1, 2001. Under the terms
of the trust, after H’s death, L is the income
beneficiary of the trust and the trustee is
authorized to distribute trust corpus to L as
well as to J. The trust ceases to be a QSST
as of November 1, 2001, because corpus
distributions may be made to someone other
than L, the current (successive) income
beneficiary. Under section 1361(c)(2)(B)(ii),
H’s estate (and not the trust) is considered to
be the shareholder for purposes of section
1361(b)(1) for the 2-year period beginning on
November 1, 2001. However, because the
trust continues in existence after H’s death
and will receive any distributions from the
corporation, the trust (and not H’s estate) is
treated as the shareholder for purposes of
sections 1366, 1367, and 1368, during that 2-
year period. After the 2-year period, the S
election terminates and the trust continues as
a shareholder of a C corporation. If the
termination is inadvertent, Corporation Q
may request relief under section 1362(f).
However, the S election would not terminate
if the trustee distributed all Corporation Q
shares to L, J, or both before October 31,
2003, (the last day of the 2-year period)
assuming that neither L nor J becomes the
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76th shareholder of Corporation Q as a result
of the distribution.

* * * * *
(2) * * * (i) * * * In addition,

paragraphs (h)(1)(ii), (h)(1)(iv),
(h)(3)(i)(B), (h)(3)(i)(D), (h)(3)(ii)(A)
second sentence, (h)(3)(ii)(B),
(j)(6)(iii)(C), (j)(6)(iii)(D), (j)(7)(ii), and
(k)(1) Example 2(ii) fourth sentence,
Example 3, and Example 4(iii) of this
section apply on and after the date that
final regulations are published in the
Federal Register.
* * * * *

Robert E. Wenzel,
Deputy Commissioner of Internal Revenue.
[FR Doc. 01–21353 Filed 8–23–01; 8:45 am]
BILLING CODE 4830–01–P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[PA 116/121/154/–4129; FRL–7043–6]

Approval and Promulgation of Air
Quality Implementation Plans;
Pennsylvania; Rate of Progress Plan
for Pennsylvania Portion of the
Philadelphia-Wilmington-Trenton
Ozone Nonattainment Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
State Implementation Plan (SIP)
revisions submitted by the
Commonwealth of Pennsylvania
consisting of the 1999, 2002, and 2005
rate of progress (ROP) plans for the
Pennsylvania portion of the
Philadelphia-Wilmington-Trenton
Ozone Nonattainment Area (the
Philadelphia area). Rate of progress
plans are required by the Clean Air Act
(the Act) to ensure progress in reducing
emissions of ozone precursors. The
intended effect of this action is to
propose approval of the ROP plans
submitted by the Pennsylvania
Department of Environmental Protection
(PADEP) to reduce volatile organic
compounds (VOCs) and oxides of
nitrogen (NOX), which contribute to the
formation of ground level ozone. EPA is
withdrawing the previous proposed
approval of the Pennsylvania post-1996
ROP plan, published on August 25,
1999.
DATES: Written comments must be
received on or before September 24,
2001.
ADDRESSES: Written comments may be
mailed to David L. Arnold, Chief, Air

Quality Planning and Information
Services Branch, Mailcode 3AP21, U.S.
Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103;
Pennsylvania Department of
Environmental Protection, Bureau of Air
Quality, P.O. Box 8468, 400 Market
Street, Harrisburg, Pennsylvania 17105.
FOR FURTHER INFORMATION CONTACT: Jill
Webster, (215) 814–2033 or by e-mail at
Webster.Jill@epa.gov. Please note that
while questions may be posed via
telephone and e-mail, formal comments
must be submitted, in writing, as
indicated in the ADDRESSES section of
this document.
SUPPLEMENTARY INFORMATION: The
Commonwealth submitted the required
ROP plans in two phases. The first plan,
submitted on July 31, 1998, consists of
a 9 percent reduction in ozone
precursors from November 1996 to
November 1999. On April 30, 1998, the
Commonwealth submitted the second of
the ROP plans, which consists of an
additional 3 percent per year reduction
in ozone precursors demonstrated for
milestone years 2002 and 2005. The
April 30, 1998 submittal also included
an attainment demonstration for the
Philadelphia area, which is the subject
of a separate rulemaking action. On
February 25, 2000, the Commonwealth
amended the SIP pertaining to the motor
vehicle emissions reductions and
budgets for the Philadelphia area.
Henceforth, each ROP plan shall be
referred to by its respective milestone
year, either 1999, 2002 and 2005; and
the three plans collectively shall be
referred to as the post-1996 ROP plans.
These post-1996 plans collectively
demonstrate ROP from November 1996
thorough November 2005.

I. Background

The Act requires serious and above
ozone nonattainment areas to develop
post-1996 ROP plans to reduce area-
wide VOC emissions after 1996 by 3
percent per year averaged over
consecutive 3-year periods, until the
attainment year for that area. In this
case, the Philadelphia area has
submitted a SIP establishing an
attainment date of 2005, the outside
attainment date for areas classified as
severe-15. This 3 percent per year
reduction requirement is a continuation
of the requirement for a 15 percent

reduction in VOC by 1996. For the post-
1996 ROP plans, the Act allows for the
substitution of NOX emission reductions
in lieu of VOC emission reductions so
long as reductions in both precursors
are beneficial for reducing ozone levels.
EPA has issued guidance applicable to
the appropriate ratio of NOX to VOC.
Our assessment of the post-1996 ROP
plans is to determine whether or not the
3 percent per year reduction
requirement is met.

II. Calculation of the 3 Percent Per Year
Reduction

An ROP plan consists of a plan to
achieve a target level of emissions.
There are several important emissions
inventories and calculations associated
with the plan. These include: The base
year emission inventory, future year
projection inventories, and target level
calculations. Each of these is described
below.

A. Base Year Emission Inventory
EPA approved the 1990 base year

VOC emissions inventory for
Pennsylvania’s portion of the
Philadelphia nonattainment area on
June 9, 1997 (62 FR 31343). EPA
approved the 1990 NOX base year
emission inventory for Pennsylvania’s
portion of the Philadelphia
nonattainment area on June 17, 1999 (64
FR 32424).

B. Calculation of Needed Reductions
and Target Levels

The process for the calculation of the
required reductions is set forth in EPA’s
guidance document entitled ‘‘Guidance
on the Post-96 Rate of Progress Plans
and the Attainment Demonstration,’’
January 1994. The ‘‘target level’’ of
emission represents the maximum
amount of emissions that a
nonattainment area can have in the
given target year. Section 182(c)(2)(C) of
the Act allows states to substitute NOX

emission reductions that occur after
1990 for VOC emission in the post-1996
ROP plans. EPA issued guidance for
states to use in substituting NOX for
VOC reductions on December 15, 1993,
‘‘NOX Substitution Guidance’’ and
follow-up guidance on August 5, 1994,
‘‘Clarification of Policy for Nitrogen
(NOX) Substitution.’’ This guidance
provides that the condition for meeting
the ROP requirement is that the sum of
all creditable VOC and NOX emissions
must equal 3 percent per year averaged
over the three year periods up to the
attainment year. If a state wishes to
substitute NOX reductions for VOC
emission reductions, then a target level
of emissions demonstrating a
representative combined 9 percent
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